NORTH CAROLINA

COUNTY OF GUILFORD 

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 12639
KLAAS KOOPMAN and WILMA KOOPMAN, Individually and on behalf of KOOPMAN DAIRIES, INC., a North Carolina Corporation,

Plaintiffs,

v.

KOOPMAN DAIRIES, INC., a North Carolina Corporation, ARD KOOPMAN, Individually and in his capacity as President of Koopman Dairies, Inc., MONIQUE KOOPMAN, Individually and in her capacity as an officer of Koopman Dairies, Inc., and ARMO, LLC, a North Carolina Limited Liability Company,

Defendants.








CONTEMPT ORDER

	This matter is before the Court on an application for attorneys’ fees made by Klass and Wilma Koopman (“Klass and Wilma”) arising out of the violation of three court orders by Ard and Monique Koopman (“Ard and Monique”).  The Court has held a show cause hearing and has permitted counsel to brief the issues.  This contempt proceeding raises unique questions concerning the power of courts to see that parties comply with their orders.  As will appear more clearly below, Ard and Monique have, on at least two occasions, openly, deliberately, brazenly and without justification violated clear orders of this Court directed to the distribution of assets of the business, Koopman Dairies, Inc. (“KDI”).  Based on the following Findings of Fact and Conclusions of Law, the Court awards Klass and Wilma seven thousand dollars ($7,000) on their request for attorneys’ fees.

FINDINGS OF FACT
	This is a corporate domestic dispute between two brothers and their wives.  Each couple owned fifty percent of the outstanding shares in a dairy farm business.  When they became deadlocked, litigation ensued.  During the course of this litigation, Ard and Monique have consistently moved money in and out of the KDI account to suit their own purposes.  Prior to the case being assigned to the Business Court, the Guilford County Superior Court was called upon to enter a temporary restraining order requiring Ard and Monique to return $300,000 in funds improperly removed from the KDI account.
	Following expiration of the temporary restraining order, Ard and Monique removed $143,100.15 from the KDI account on January 2, 2009, without the knowledge and consent of Klass and Wilma.  Klass and Wilma retaliated by removing the same amount from the account.  Cross motions for a TRO ensued and the case was removed to the Business Court.  At a hearing on the cross motions held on February 24, 2009, the Court entered an oral order from the bench that prohibited either party from removing funds from the KDI account except in the ordinary course of business.  That oral order was never rescinded.
	On April 3, 2009, after lengthy negotiations, the parties entered into a settlement agreement.  As a result of action required by immigration authorities and the necessity of allocating expenses among the parties, it was contemplated that the settlement would take some months to finalize.  The settlement agreement essentially provided that the brothers would split the farms with Klass and Wilma taking the Roseboro farm and cattle to start a new business and Ard and Monique taking the Statesville and Randleman farms and cattle to operate KDI.  However, in the interim prior to closing, the KDI account was to be administered by John Barnard, the KDI independent accountant, and the parties were to each set up new accounts.  Barnard was to file an accounting allocating the income and expenses from the KDI account.  Ard and Monique failed to live up to their obligations.  Monique maintained control of the KDI bank account, refused to provide information from the account and did not set up a new account.  This prevented Barnard from doing his job and he was unable to pay payroll for the employees at the Roseboro farm, causing further disruption for Klass and Wilma.
	Because the closing was delayed from the originally contemplated date, Ard and Monique filed a motion to enforce the settlement agreement.  The hearing on the motion was scheduled for July 1, 2009.  Mr. Barnard, relying on records supplied by Wilma, finished his accounting and delivered it to counsel at 11:16 p.m. the night before the hearing.  As a result, counsel asked that the hearing be continued.  Discussions continued among counsel to iron out the last details.  Klass and Wilma had set up a separate KDI Roseboro account as required by the settlement agreement and it contained income from the Roseboro farm and was used to pay the expenses of the Roseboro operation.
	On July 21, 2009, Ard and Monique unilaterally and without authority caused Wachovia Bank to close the KDI Roseboro account.  They withdrew the $259,110.24 in the account and deposited the funds in an account they alone controlled.  That action was in clear violation of the settlement agreement.  It was calculated to and did inflict serious harm on the Roseboro operation.  Payroll could not be met, checks were bounced and business was disrupted.
	Klass and Wilma filed an emergency motion seeking an order requiring that the funds be returned to the KDI Roseboro account so that outstanding checks would be covered and the disruption to the business minimized.  Wachovia, having realized the error it had committed, reopened the account.
	At the same time they closed the KDI Roseboro account without authority, Ard and Monique withdrew $29,000 from the KDI common account being administered by Barnard, leaving a balance in that account of $500.  That withdrawal was in violation of the oral order entered by the Court at the February 24, 2009 hearing.
	On July 21, 2009, this Court entered an order requiring that Ard and Monique do two things by 2:00 p.m. on July 22, 2009.  First, they were to return the $29,000 removed from the KDI common account to that account.  However, they did not do so until July 23, 2009.  No justifiable explanation was given for that deliberate violation of the order.  Second, instead of depositing the $259,110.24 back into the KDI Roseboro account where the funds could be used to cover any checks that came in and to make payroll, Monique took a certified check in the correct amount to the Statesville office of Carolina Farm Credit on the morning of July 23, 2009.  As a result, Wilma was forced to drive four hours from Roseboro to Statesville to get the certified check for redeposit into the KDI Roseboro account.  No justifiable explanation has been provided for the blatant disregard of the Court’s order.
	Ard and Monique were not through ignoring the Court’s orders.  In entering its Show Cause Order on July 24, 2009, the Court again restrained all parties from removing any funds from the KDI accounts.  After entry of the order, $263,781.78 was mistakenly deposited into the KDI common account.  The funds should have been deposited into accounts maintained by Ard and Monique.  Rather that seeking court approval, Ard and Monique simply ignored the Court’s order once again and removed the funds.  Following the old adage that it is easier to seek forgiveness than permission, they subsequently filed a motion seeking court approval of what they had done in violation of the Court’s order.
	In summary, Ard and Monique had the ability to strictly comply with the Court’s orders and refused to do so.  They have routinely and repeatedly resorted to self-help when it suited their purposes and deliberately and without justification violated clear and direct orders of this Court.  In doing so they also breached the settlement agreement they had reached.  Their conduct has been willful and intended to harm Klass and Wilma’s business.
	Having reviewed Klass and Wilma’s counsels’ fee request and affidavits, the Court finds that a portion of the time and expense is attributable to the effort to remedy the flagrant disregard of the Court’s orders and to avoid disruption of the KDI Roseboro business caused by the disregard of those orders.

CONCLUSIONS OF LAW
	Ard and Monique have been and are in contempt of this Court’s orders of February 24, 2009, July 22, 2009, and July 24, 2009.  Their conduct has been willful and deliberate.  They responded to the Court’s orders on a timeframe and in a manner which suited their own purposes without regard to the time and manner of compliance specified in the Court’s orders and with total disregard for the impact of their failure to comply on the other parties.
	Their counsel now argues that the Court is without remedy for their contempt and violation of the Court’s orders.  The Court is aware of the general rule that its inherent authority to issue sanctions for failure to obey its orders does not include an award of attorney fees.  See Baxley v. Jackson, 179 N.C. App. 635, 634 S.E.2d 905, review denied, 360 N.C. 644, 638 S.E.2d 462 (2006).  However, there are a number of grounds upon which sanctions in this case may be awarded, especially in light of exceptions to the general rule provided for in other appellate decisions.  See, e.g., Conrad v. Conrad, 82 N.C. App. 758, 760, 348 S.E.2d 349, 350 (1986) (affirming the trial court’s award of attorney’s fees when the party had refused to comply with the court’s equitable distribution order).  This case would fall into the exceptions category because it contains all the elements of prior cases in which sanctions were permitted.
	In Hartsell v. Hartsell, 99 N.C. App 380, 390, 393 S.E.2d 570, 577 (1990), the Court approved an award of attorneys’ fees as sanctions for contempt in connection with an equitable distribution award.  This is a corporate domestic dispute in which the parties had agreed to an equitable distribution of the assets of the company.  The rationale for awarding attorney fees under both circumstances is the same.  If the parties can choose to ignore court orders and treat the assets at issue in any manner they choose, the system does not work.  Parties could simply choose to comply with a court order on distribution in any way they saw fit, leaving the court and their adversary with no remedy.  In practical effect, the KDI was being dissolved and there was a court order in place directing what could be done with the bank accounts at issue. 
	Similar to PCI Energy Services, Inc. v. Wachs Technical Services, Inc., 122 N.C. App. 436, 439, 470 S.E.2d 565, 567 (1996), this Court was not acting in a matter in which it had no background.  The case had been assigned to the Business Court which retained jurisdiction over it for all purposes.  The Court had conducted the prior TRO hearing involving the same account and entered an order governing the account.  It was fully familiar with the background, prior issues and agreements of the parties.  It is significant that Ard and Monique chose to act in a way which, while suiting their purposes, left the Court without a remedy for their contempt unless an award of attorneys’ fees was granted.
	As an additional ground for the award of attorneys’ fees the Court finds that Ard and Monique are still in contempt, never having fully complied with the Court’s orders.  Because their own actions are responsible for their present inability to correctly comply with the Court’s orders, they may purge themselves of contempt by paying the attorneys’ fees awarded.
	In further support for the award of attorneys’ fees, the Court finds that there is a split of authority in the Court of Appeals on the inherent authority of the trial court to sanction misconduct in violation of a court order and the Court invokes that inherent authority to award sanctions.  Compare Lomax v. Shaw, 101 N.C. App. 560, 563, 400 S.E.2d 97, 98 (1991), and Hartsell, 99 N.C. App. at 390, 393 S.E.2d at 577, with Baxley, 179 N.C. App. at 640, 634 S.E.2d at 908.
	The Court concludes that the rates charged by counsel are fair and reasonable in light of the services performed and charges for similar services in this area.  The Court has allocated the time spent directly on the contempt proceeding after reviewing the time records.  In its discretion, the Court awards seven thousand dollars ($7,000) in attorneys’ fees and expenses.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED:
Klass and Wilma Koopman are entitled to recover seven thousand dollars ($7,000) in fees and expenses as sanctions for the violations by Ard and Monique Koopman of this Court’s orders.  
Ard and Monique Koopman shall pay that amount within twenty (20) days of the entry of this order.
IT IS SO ORDERED, this the 24th day of September, 2009.



						/s/  Ben F. Tennille____________________________
						The Honorable Ben F. Tennille
						Chief Special Superior Court Judge
						    for Complex Business Cases

